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Introduction

The applicant brought this applicatio

28lll, 44 (c) and 134 (21 of the C

Judicature Act and ruies 6 (2l,,42 (2l,,

(Court of Appeal Rules) Directions

temporarily released from prison unti

appeal challenging the decision of the20

18 months' imprisonment for contem

application.

The grounds of the application were

Motion but amplified in his affidavit

February 2O22. The aPPlicant also

deposed by Obwana Martin on 28th

25

to oppose
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Kodoli Wanyama, Principal State Atto ney in the Ministry o

and Constitutional Affairs on the 28th J ne 2022.

Representation

When the application was called for aring on the 29'rr Ju

the applicant (a1so herein referred to a "the contemnor") aPP

from the Ministry of

10 TheParties'Affidavits

In his affidavit in support, the applic stated that he was di

with the decision of Sekana, J delive d on 15rt, February 2

which he hled a Notice of Appeal and requested for a tYPed

proceedings. He clarified that he was e respondent in HCM

15 of 2021 whose ruling was delivered on 27th January 20

red in the same aPPlisubsequently, another ruling was deli

15th February 2022 in which it was fo nd that he was in co

court and he was sentenced to 18 mo s ln prlson

se. The Attorney General was repre

Principal State Attorney who appeared

Mr Hillary Ebila, both State Attorneys

Con stitutional Affairs.

The applicant further stated that on

across a Notice to Show Cause whY

Prison for violating a court order,

contended that he was not aware of

the registration number of the AP

appeal nugatory because if he was

subject matter of the appeal would b

nted by Mr Richar

with Ms Gorretti Arin

e 10th February 2022

e should not be com

r the 1 lrh February

e court order he vio

committed to civil P

disposed of and ove

evening of 10m Febru

20

25

lication hled bY the

General in that regard but he knew at the Notice would

events. He further deposed that in th
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he Irled HCMA Nos 85 and 86 of 2022 r stay of execution an

orders for stay of execution but they ha e never been heard

l lth February 2022 h

recuse himself but bY

[ined, so he had not Ye

r from the said Judge.

I to the application to

at he had not been se

2021 by any Person.

d he filed HCMA Nos 8

were still pending befo

order stating that co

prison was an alternative that could b! exercised if he did no

Hence the order for committal has no bASIS.

The applicant went on to state that on

application for Judge Musa Sekana to

February 2022, it had not been deterJ

mandatory response to his aRPlicatiof

that on the same day he filed oRRositio]

committed to prison on the grounds tll
any court order in HCMA No S+S of 

]

HCMA No 843 of 2027 is on aPPeal, anl

of 2O22for stay of execution but they 
]

He added that he was not aware of an/

10

15

,n

25

He further stated that on 14th February

ruling of the judge in HCMA No 843 <

him that she had none. And that in tht

service of a letter from the Attorney (

requesting that he be summoned to su

cause why he should not be held in 
'

upon his lawyers. He explained that it

affidavits in reply because in the mor

was scheduled to aPPear before the

Appellate Division for hearing of an a]

the Attorney General of Uganda; Applic

The applicant further explained that if
before that court with the Attorney

lawyers on his team. Further that wil

cause his lawyers, Ojok Advocates repl

IZOZZ 
ne requested for

lf 
2o2l but his clerk

I evening of 14th Febru

f,"r.r.l to the Princip

bstantiate allegations

lont.mpt of court wa

was not possible for h

[,i.,g of 15th February

East African Court o

pplication between hi

ation No 02 of 2022.

deed on that daY he di

General himself and

h regard to the notice

'esented him and theY
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him that they were served in court wit

2021. That they also informed him tha

the court first determines the applica

judge was the very person mentioned i

5 General's letter but the judge did n
further informed him that they objec

contrary to procedures required by t

overruled. That they further referred

imprisonment but the trial judge ign

10 trial judge refused to first hear his a

referred to above. That the judge th

arrested and committed to prison for 1

a court order of "STRONG WARNING."

The applicant went on to contend tha

15 strong warning cannot be enforced sin

action from him. That he also knows

his applications for stay of execution

letters and sentenced him to impriso

zo that this court has to exercise its

applications for stay of execution we

Sekana recused himself from the case

application on the 10th February 202

he knows that the recusal rendered th

25 prison null and void since the Judge w

The applicant further stated that on 1

issued a warrant of arrest without any

order for imprisonment. And that o

arrested and is currently in prison des.v
ly 4

ite appealing against

the order in HCMA

they made an applica

ion for recusal since

the complaint in the

t respond. That the

ed to an application

e law but the objec

to his written oPPo

red it. And that simil

piication for stay of

n made an order th

months on account

as a lawyer, he kno

it did not require an

hat the judge having

rlier went ahead to d

ment for 18 months

jurisdiction. That

called on for hearin

on the basis of the a

that he recuses him

ruling that he be co

s disqualified from sitt

th February 2022, th,e

application for executi

2l* February 2022

843 of
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decision in HCMA No 843 of 2021.

February 2022 Madrama, JA staYed

hne of UGX 300 million but decli

imprisonment on the ground that he

5 without prejudice to the reference a

filed a Notice of Appeal against the de

a letter requesting for the proceedings'

The applicant went on that there are

10

danger of keeping him in prison despi

for imprisonment. Purther that his ri

this application is not granted. That

15

loss if it is not granted and since the

process that he is challenging on app

liability resulting from a disputed d

balance of convenience is in his favo

equity, fairness and the need to P

application should be allowed'

20 The contemnor hled a suPPlemen

application on the 28th June 2022. On

letter to the Registrar of this court, re

Registrar brought the letter to our

applicant's supplementary afhdavit hle

25 requested the Registrar to bring the

he forgot to do so when he aPPeared

requested that we consider the afhda

this matter

5

VL

ther that in his rulin

ecution of the order

ed to stay executio

d to hle another aP

st his decision, he h

sion of 1sth February

uable grounds of aP

the appeal against

t to be heard will be c

would also suffer su

mprisonment is the r

al the ultimate result

He contended

and in the interests

eserve the rule of I

affidavit to sup

the 30tt' J:une 2O22, h

ived on 8th J:uly 2022

attention. It referre

on the 28th June 2O2

davit to our attention

fore us on 29th June

before we deliver our

1

1S10n.

llbea

on 25d'

22 and

al and

hat the

d real

e order

ed if
stantial

ult of a

t the

ecause

ng 1n

pay a

of his

. That

since

justrce,

w, this

rt his

wrote a

and the

to the

and he

O22. He

he knows that his appeal has a strongl likelihood of success'

application was filed without delay a{rd there is a serious
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We have considered the informal applic tion by the aPPlicant.

also perused the submissions of the spondent on this aP

to this court that

paragraphs with a
There is no evidence at all presente

supplementary

thereto, was

affidavit, which has I

served on the resPo dent. Needless to

of the allegations inrespondent did not file a reply to an

dent's submissions I'il

Irri, *." received by

that the contents of the supplementar| affidavits were not a
I

10 by the resPondent'

Rule 44 of the Court of Appeal provid s for supporting docu

applications before this court, in part, s follows:

(1) Every formal aPPllcation to t e court shall be su

one or more aflldavits of the a ant or of some ot
facts.15 or persons havlng knowledge of

(2) An apP[cant may' wtth the

20

25

affidavit. It is also clear from the respo

July 2022, several days after the affid

consent of the other PartY' I
aflidavlts.

(3) Appltcation for leave under
made lnformallY.

(4) of the Court of Appeal Rules appea

obvious reasons. This court has contr

the contemnor's life is at risk from inl

lice and mosquitoes, and so his life is

grant the order to release him, to w

entitled to a reply. In view of the fact tt

leave of a Judge or
e one or more sup

to us to be mandato

lestation of the Prison

lr., o"rr*", if this court

Frich the respondent

lat there is no evidenc

he

le (2) of this rule

We would have considered the content of the supplementary

but it was never served on the responpent' The provisions o

J

{ 1 of its proceedings. It

the duty to ensure that the managemlnt of court process is

parties. The supplementary affidavit cofrtains new facts' inclu

6
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Attorney General was served with copy of the suppl

affidavit, and he did not consent to it

admit it onto the record.

admission, we are

5

The Attorney General's affidavit in re

PSA, states that following the ruling

843 of 2O2l on 27te January 2022,

attacks on the court and the trial judg

accounts, to wit: Uganda PeoPle's

@MaleMabiriziHKK on Twitter. That

ly sworn by Kodoli W

f the High Court in H

e applicant made a

, Sekana, J on his soci

Interests

y letters

on Faceb

dated 7th

10 February 2022, llre resPondent brou t the posts to the att

the High Court stating that the applic

the orders issued on 27rr'January 2

was summoned bY the court to show c

in further contempt of court.

use why he should no

15 Mr Wanyama further averred that at the hearing on 1 1th

2022, tLre applicant was represented counsel. The court

applicant and found him guilty of furth r contempt and sente

to 18 months' imprisonment. A copy of the court order was at

his afhdavit as Annexure "B'" He fu her stated that a w

20 arrest was issued in execution of the court order and the

was arrested and committed to Kitaly Minimax Prison to i

the order of court. A copy of the warra t, marked "El" was a

the affidavit. He added that he know s that the aPPiicatio

execution of the said order has been o ertaken by events be

applicant has already been incarcerat d and is serving the

handed down bY court on 15th Febr 2022

He went on to state that the applicant filed applications for t

release from prison before the High lourt but they have si

dismissed. That the applicant's pro

t acted in blatant di

2. Further that the

l.
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7
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yama,

MA No
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arguable grounds and has no likelihoo{ of success' That the

is a convict for criminal contempt al
release is not available to him. Fuf

substantial loss or any loss that he 
]

atoned by damages. Finally, that the b]

his favour and his application is frivf

merit and an abuse of court process. 
i

ld the remedy of a te
:ther that he will n

may suffer can be

Applicant's Submissions

In his submissions, the applicant refe

Supreme Court in Hon Theodore Ssek

General, Constitutional Applicatiot

proposition that where a party is exer

appeal and the appeal has a likelihood

rendered nugatory if the order is not g

have not been established court must

convenience lies, and (iv) the applicatio

of 2015, where it was held that thoug

deciding the appeal, it must be satisfi

which merit consideration by the cou

attention to the proposed grounds of a

lv

alance of convenience

>lous, vexatious and

lrred us to the decisi

likubo a. 3 others v.

h tto 06 of 2oL2

cising his unrestricte

of success, it is the d

franted; 
(iii) if criteria (

I 
consider where the b

h was filed without del

[s a likelihood of suc

led us to the decisio

the court is not at th

d that the aPPeal rais

t. The applicant then

10

15

20

25

court to make such orders as will

rendered nugatory. He further referre

revent the aPPeai fr

are considered by this court to arnve a

us to the four (4) cri

the decision whether

grant the order sought, vrz: (il the ap eal has a likelihood o

(ii) the applicant will suffer irreParablf damage or the appe

With regard to whether the appeal ht

pima facie case, the applicant refer

Supreme Court in Gashumba v Nku diye, Civil APPlicat

LD
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peal as follows

plicant

porary
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1. That he was not accorded a fair

of the Constitution' He refe

Constitutional Petition No.

Others v. Uganda Land Comm

be heard and Black's Law Di

proposition that fair hearing

evidence, to cross examine and

evidence. He referred to the de

Election Petition No. 4 of

Nambooze BettY Bakireke.

3. That all the safeguards relatin

observed by the High Court as it

5 the right to be heard is a fundam

2. Article 28 ( 1) of the Constitution

25 of his affidavit. He emPhasise

despite never having aPPeared b

10

15

20

25 5

30

purpose.

4. That it is a question for det

Sekana, J was a judicial offic

because he had iodged an aPP

himself which was still Pending

opted to make a far-reaching d

months. That an order was m

service contrary to the normal 15

That the warrant for his commit

and upon arrest he was driven

facts above amounted to detenti

hearing and contrary to Articl

Establishment of the East

provides for the fundamental

achievement of tle objectives,/u s

eu

aring contrary to Arti

6 of 2OO6, TurYat

ssion, where it was

ntal human right.

which provides for th

tionary (6th Edition)

volves the right to

have a hnding suP

a fair hearing

as stated in Par

ed us to the dec

sion of the SuPreme

2OO9, Bakaluba M

that he is confined in

was issued before

fore any judicial office

nation on aPPeal

r qualified to sit in
cation for the judge t

efore him but he igno

clsron lmprlsonlng

de for his imPrison

days given in the High

traight to prison. And

n without trial or wit

6 (d) of the Trea

CommunitY,

principles that go

f the CommunitY

to

can

e 44 (cl

ld that

for that

hether

it and

for 18

t after

ourt.
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for the
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states, including Promotion

peoples' rights in accordance wit

Charter on Human and PeoPles'

(2) and 33 (2) of the same TreatY.

5 Mr Mabirizi referred to manY other

Article 123 (1) of the Constitution,

Objectives and Directive Principles of S

Judicature Act which vests jurisdictio

40 (1) CPA which Provides that a jud

10 and shall as soon as practicable be br

of the Oaths Act which he said was co

of Jimmy Oburu supporting the letter

issue an order for his imprisonment

the oath was taken. He raised many o

15 intends to raise as grounds of appeal

reproduce here.

The applicant then went on to subm

question about evidence in proceedin

appeal. He submitted that it is a co

20 contempt of court can extend to alleg

leave alone the evidence admitted abo

Nyanzi v. Uganda, a decision of the

which he did not Provide, in which he

that evidence is required from man

25 determine whether the offending mate

that the court denied him the opport

on both occasions. He referred to

definition of contempt and contended

absence of direct evidence, and si

et

10

larly, neither can d ance of

d protection of hu

the provisions of th

ghts. He also cited

rovisions of the law i

aragraph 28 of the

te Policy, section 39

in the High Court an

ement debtor maY be

ght before the court;

travened because the

upon which the court

id not state the date

er procedural issues

hich we did not find it

t that he intends to

s for contemPt of co

tentious matter as to

d conversattons ln cY

t them. He referred us

igh Court, the full c

aid the trial judge ma

gers of social media

I was posted. He co

ity to make such su

lack's Law Dictiona

hat it cannot be Prov

n and

African

icles 7
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ational
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section

rrested

ction 6
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seful to
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tion of

it clear
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authority or dignity. He asserted that

unprecedented case.

The applicant went on to submit that

in the appeal whether the sentence of

legal. He contended that it was not in

Procedure Act in a case where there is

clearly illegal. He referred to section 4

subjected to a process resulting from

this court. He referred us to the dec

no hxed and generally accepted stan

an infringement of the right to a fair

10

the High Court were civil proceedings

Act and at no time was criminal co

section 107 of the Penal Code Act brou

trial judge went far beyond the maxi

that commitment to civil prison is in e

of sums of moneY but the order dat

order for payment of anY money an

15 which imprisonment would be for a pe

contended that he had spent 16 weeks

beyond the statutory Period.

With regard to the criterion that an

must prove that if the order is not gr

20 damage or substantial loss, the appli

Tusingwire v AtorneY General, Cons

2O13, where it was held that in m

25 human rights damages cannot be eas

the Constitution is most likely to res

cannot be atoned in damages. That

1_,*t

the case now before

t is in issue and wili

18 months' imPrison

doubt that the proce

(1) (a) CPA for the su

ecution of decrees for

ted he will suffer

a decision he is chall

d of measurement

overned by the Civil

mpt under the pro

ht into view. That ho

m of 6 weeks set bY

o money to be Paid w

d 15th February 2022

therefore feI1 under

od not exceeding 6

in prison, which was

pplicant for staY of

t submitted that he

sion of the SuPreme

itutional APPlication

tters relating to fun

y ascertained becaus

earing contrary to

t in irreparable d

e continued imPriso

SlSAN

ch was

raised

t was

gs ln

cedure

ions of

ver the
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glng ln

ourt ln
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there is
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10

15

20

the strength of orders which he main s breached princiPl

hearing will no doubt cause irreparable 1nJury.

With regard to the balance of conve ence the applicant s

that he has satisfied the condition

irreparable injury. The applicant ne

of a prima facie c
ertheless, referred u

decision of the SuPreme Court in t e case of Tus

where it vvas held that the balance of donvenience would be i

of the applicant because if the disposallof the main petition w

that the prosecution should continue, Sre same would resum

n the other hand shoany inconvenience to the state. But 01

find that the ProceedinBs before tf

unconstitutional and therefore null a]

conclusively dealt with bY the court af

be subjected to such Proceedings

inconvenienced. He thus concluded thi

that his rights were infringed, esRecif

and that the imprisonment was unlaf

the sentence from where he will have

inconvenience to him to continue gd

imprisonment and later succeeding in

the balance of convenience was in his f{

[e court as structur

Id void, that would h

id indeed those that w

would have been

at in his case if the co

LIly the right to a fair

'ful, he would continu

stopped, but it will b

ing through the har

the appeal. He conclu

IVOUr

described as "other

f this court under rul

the Court of APPeal Rules which e rs us to 100k at oth

2s surrounding the dispute in order t make such orders a

necessary for attaining the ends of ju{tice or to prevent abu

process of the court caused by delay. Ffe referred to the decisi

International Limite

ng Co Ltd & Anoth

Mr Mabirizi referred us to what hf
considerations " including the powers Q

Supreme Court in the case of Alcon

New Vision Printing and Publishi4
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Application No. 4 of 2O1O, where th court issued orders

appeal.person who was not a Party in the mai

The applicant went on to submit that mprisonment can be

any time before its completion the s e way a criminal se

suspended by way of bail Pending a peal. He submitted5

10

15

20

25

proposition is grounded on sections 42

Procedure Act, which relate to commi

(2) (e) and 4s (3) (b) of

tal of a judgement de

fution. 
injunction, or

I may think just.

fonment 
is a mode of

in prison and arrest

staying in prison am

to the decision of the

fa) 
where it was held

ls which belonged to o

[tion of the permanen

fris was partial execu

instant case though

fent 
4 out of the 18 m

b still running, mean

stayed.

t

release from prison on the ground of firis suffering from an

illness, and rule 6 (2) (b) of the Rules oll this Court which pro

the court may order a stay of exe<

proceedings on such terms as the court

The applicant also contends that imprit

and it continues uP to the last daY :

render it overtaken by events because

partial execution. He again referred us

Court in the case of Gashumba (suPt

destruction of 2 semi-permanent house

parties was stopped before the destru'

That the court therefore found that t

could be stayed. That therefore, in the

that he was imprisoned he had only si

prison and the rest of his term wat

execution was continuing and could be

The applicant drew our attention to t(e decision of Madram

Court of Appeal Civil Application I{o hO of 2022, where he

the court had no jurisdiction to stay ofders issued by the Hi

e applicant challenges

76 of thre Rules of th

That the prayer to susPe e applical

on I 5 Februa ry , 2022 until or unless tf
means envisaged under rule 6 (21 and

0t

n
13

nt's imprisonment an set him

alnst a

yed at

ence ls

t this

e Civil
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stay of
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es not
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free pending his application or appeal

jurisdiction. The applicant submitted

of Appeal against the orders of 15th

copies of the ruling were requested for.

Mr Mabirizi also drew our attention to

should be considered, that is, that his

Constitution which in clear terms proh

asserted that paragraphs li to 25 of

application show that he was detained

appeared before any judicial officer beft

referred us to Article 23 (6) (a) of th

submission that the provision provides

in respect of a criminal offence, that p

released on bail and the court may g

conditions as the court considers reas

offence which is triable by the High Co

court, if that person has been remand

offence for 60 days before trial that per

such conditions as the court considers

he had spent more than 60 days in jail

in prison and no trial has taken place.

He further referred to the definition in

Human Rights Enforcement Act of 201!

for determining unreasonable detentio

case meets the above conditions for u1

20 June, 2022 he made 120 daVs in 
I

proceedings under which he was iJ

unlaw{ul and amounted to a miscarriai
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another fact which he

prisonment is contr

bits detention without

his affidavit in suPPo

without trial because

[re his detention. The

le Constitution to su
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f."o, i" entitled to aP
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lrison without trial be

firprisoned were irreg

[e ofjustice.

section 15 (4) (b, e to

I wfrich provides for th

n. He then submitted

ant of

Notice

ertihed

hought

to the

rial. He

of the

e never

plicant

rt the

rrested

ly to be

n such

eofan
rdinate

of the

bail on

ed that

e is still

) of the

criteria

hat his

use on

use the

ar and



He finally submitted that this court

rights and the Constitution by suspe

detention without trial. And that h

conditions for the grant of his applica

prison, the application be allowed and

awarded costs of the aPPlication.

s required to uPhold

ding or staying his c

ving satisfied the m
on for temPorary rele

e be released from P

Respondent's Submissions

The respondent submits that the reme y of temporary relea

by the apPlicant is alien and unkn to our legal sYst

10 therefore this court lacks jurisdiction to either entertain it

such a remedy as it is not provided for in any law in Uganda.

applicant relies on rule 6 (2) (b) of the]Court of Appeal Rules

only remedies permissible under thlis rule are either a

f proceedings. Seco
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execution, an injunction

respondent submits that nt was convicted of

28 (12\ of the Consti

edy that is available

elease from Prison o
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stay
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contempt in accordance with Article

Uganda and that therefore the only re

bail pending aPPeal, not temporary

execution as the applicant suggests'
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convicted of contempt of court twice a
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ready. That the Princi
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Finance Bank Ltd v. Edward I Musisi, Court of
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went on to address us about the crite

for stay of execution that are normally

a for the grant of aPP

onsidered by this co

5

He submitted that the Power of this ourt to grant aPPIica

stay of execution is derived from rule b lzl tut of the Court

reodore Ssekikubo (sRules. And that in the case of Hon T]

Supreme Court held that the rationale

the status quo pending the determinati

that the status quo in this case is that

serve a period of l8 months in Rrison I
of arrest was cxtracted and the annlica]

detained in prison. Further that in Civ]

Male Mabirizi v AttorneY General, a

i0

that the application for stay of exe

show cause issued bY the High

rs violation of a court order had been olert

applicant had already been arrested an

The respondent's counsel further drew

the Supreme Court in China Hena

Group v Justus KYabahwa, Civil APPI

19, in which the court held, where

granted in garnishee proceedings, thr

since the execution was completed on t

of that provision is to

on of the aPPeal. He

the applicant was con

Dr contempt of court;

rt was apprehended

ll Application No. 4O

single justice of this c

with regard to the

on 9th February,

aken by events be,

b committed to Prison.

our attention to the d

n International Co
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an ordcr absolute

[t it could not stay

ln. *.r.,, of the decree

20

That the only remedy in such a situ]ation was for the ap

apply to set aside the order, for convinfing reasons' He then

25 to find that the application for stay ofl execution or tempor
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from prison is moot and academic s

events. Nonetheless, he went on 
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execution, as they were restated in the pase of Gashumba v N

(supra)

With regard to the criterion whether tl

case or whether the appeal has a likelit
fre applicant has a Pri

respondent submitted that although the app licant has not vet

lunsel submitted that

l, ,on the court en

I allegations were brou

I Uy tfre Attorney Gen

15 laid out the facts. That the court issupd a notice to show c

the applicant should not be held i contempt and the

responded by letter and later by affida it denying the said all

And that at the hearing it was ind cated that the aPPli

represented by learned counsel, Nuw Noe,l from the hrm o

20 Co, Advocates.

[ree with the aPPlican

10

25

appeal which would reveal the groun

court in determining whether the aRRef

appeal has no Iikelihood of success.

With regard to the submission that thi

the question of a fair hearing and the il

month sentence bY the High Court, cc

ruling of the court dated 15tt' Februat

the brief facts about how the contempt

attention. That it was in 2 letters file<

The respondent's counsel went on to a

right to be heard is derived from

Constitution. Further that it has been

flowing from CooPer v. Wandsworth I

at 414, where the court held tfrat e]

Adam and Eve in the garden of Eden'

from the ruling of the High Court thaf

notice to show cause and even went ali

Further that he was rePrel

lood of success, couns
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Ll would have triable is
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hearing and it defeats logic for him t turn round and allege

was not accorded a hearing. Counsel t ren concluded that P

this ground lacks even the slimmest ch nce of success on aPP

Counsei further submitted that the ap licant argues that he

application for the Judge Sekana to r cuse himself from he

issue goes to the mer

ol
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court proceedings are between the co{rt and the contemnor

tion provides that e

convicted of a crimin

re penalty Prescribed

the case of Ivan Sse

n&3Others(Aris
Presidential Electoral Petition No. 1 2O2Ol it which the

that Article 28 (12) of the Constitl

contempt of court, no person shall be

unless the offence is defined and tf

Counsel referred us to the decision in

Chairman of Electoral Commissiot

case and the judge rejected it, but this

appeal and would require evidence fro

the lower court to determine its veracitl

With regard to the proposed ground th:

prison is illegal, the respondent's coun

ln the record of Proce

[t the sentence ol 18

sel submitted that co

[gnised the gravitY of

[, it singtea out the Pro

[rro.r. for the offence

fich no penalty is Pres

fferred us to the de
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)ersuasive authoritY,

rt committed in the fa

t it is initiated bY a liti

urt conduct that is Pre

roceedings are matter

Court held that the Constitutlon rec(

contempt as well as civil contempt whe

prohibition of trial and conviction of e

not expressly defined by law and for wt

The respondent's counsel further r<

Dawaru v. Angumale & Another, H
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court held that contempt which is nf
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the court and the alleged contemnor

L

18

[nd any person who ves the

hat he

a facie

de an

ing the

of the

ings of

nths in

empt of

Further

ept for

offence

v lavtr.

duka v
from

upreme

riminal

slon on

hich is

bed.

slon 1n

12o14
ere the

of the

nt who

med to

etween

v

1-/
q-'Y

C/



5

10

machinery of the court for contemPt

court certain facts constituting cont

furnishing such information he or she

must always be born in mind that in

only 2 parties, namely, the court and t

Counsel concluded the submission o

judicial officer has wide discretion to p

of court and that the aPPlicant's s

sentence he should have received for

was incorrect. And that therefore, the

of success on the basis of that propose

As to whether injury which cannot

occasioned to the applicant if this app

for the respondent submitted that the

15 months in prison and he had already s

the unlikely event that the appeal is

favour the respondent is in a ltnanci

with interest, if court orders them.

that were enunciated in American

20 AC at Page 395, that if damages

adequate remedy and if the defendant

to pay them, no interlocutory injunct

however strong the plaintiffs claim a

that the applicant if he suffers any i

2s award of damages.

Going onto the

submitted that

balance of convenie

the balance of

respondent. The respondent as an ofli

to ensure that courts of law are respe
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ly brings to the noti

mpt of court. And t

ay still assist the co

ontempt proceeding

e contemnor.
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is granted a stay of execution this wo

the general public that a person can

court and judges and when sente

execution. Counsel emphasised that th

5 and ofhcer of this court is enjoined to

dissuade court users and the entire p

the court. That in such proceedings

fence, he would bY imPlication be c

temple of justice. That the balan

10 respondent's side since the applicant

purged himself of contempt. He concl

presented his case to the required s

the grant of stay of execution of the

application should be dismissed with c

1s Determination

Before we dispose of this application,

applicant's efforts to obtain an order

issued against him on 27'r'January 2

HCMA No 843 of 2027 lor contemPt

20 the following applications in respect of

1. Civil ApPlication No. 39 of 2022

an order to stay ail orders in H

determination of his aPPeai;

2. Civil APPlication No 40 of 2022

25 orders in HCMA No 843 until fi

CACA No 39 of2022;

3. Civil Reference No 91 of 2022 b

in respect of the orders of Madr

u t

ld send the wrong m

be contemptuous bY

ced easily obtain a
respondent as head o

rotect the sanctitY of c

blic from defiling and

if the respondent sit

doning the defileme

of convenience is
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ded that the aPPlican

ndard to meet the gro

ng of the High Co

it is pertinent to note

o stay execution of

22 and 15ft Febru

f court resulted in th

he same matter in thi

in which the aPPlica

MA No 843 of 2O2l

terim order t

I disposal of his aPP

ng a reference to the

, JA in Civil APPIi

sts

or an ln stay all

atlon 1n

and his

sage to

busing

busing

on the

of the

s not

ad not

nds for

hat the

orders

11 bench

tion No

sought

til Iinal

stay of

the bar

urt and

on the

2022 in

filing of

court:

6r* .v 20



5

40 of 2022 refusing to grant h

release him from Prison;

4. Civil Application 433 of 2022 fo

release from prison until final d

application for temporary release

the decision of Madrama, JA in

where he refused to reiease the a

5. Civil Application No 64 of 2022 fo

until final determination of the R

6. Civil Application No. 434 of 2O2

the apPlicant sought for temPora

determination of an aPPlicati

Madrama, JA refusing to grant

prison in his ruling in Civil APP1

void;

7. Civil Application No. 436 of 202

for interim release from Prison

application for an interim order,

a temPorary order Pending

the ruling of Madrama, JA,

applicant from Prison in his

2022;

8. Civil Application No. 546 of

parte order for interim

determination of his aPPlication

pending determination of the aP

the High Court to sentence him

contempt of court;
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an order to stay ex

an interim order fo
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9. Civil Appiication No. 547, former

March 2022 in which the aPPlic

order for interim release from pris

lo.Civil Application No. 548 of 20

which the apPlicant sought an i

from prison until final dete

determination of his aPPeal chall

Court to sentence him to 18 mon

10 of court;

1 1. Civil Application No 550 of 2022

an order for interim release from

of the reference challenging refu

him from prison in Civil APPI

15 application arose out of the ins

l2.Civil Application No 549 of 20

which the apPlicant seeks te

pending the determination of h

court

20 We shall comment about the multipli

applicant in this court in response t

against him in HCMA No 843 of 2O2l

this matter.

25

We recall that on 29tt' June 2022, all t

down for hearing and disposal before

consolidate Civil Application No 39 of

9l of 2022, the Reference from the de

Application No. 40 of 2022 and stay!

except the instant application. In Civil

Y

CA No. 66 of 2022, ftl

nt sought an ex Pa

n;

filed on 1"t March

terim order for inte

ination of his su

ging the decision of

hs' imprisonment for

in which the apPlic

rison until final deter
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cation No. 40 of 20

.t application; and

2, the instant aPPlic

porary release fro
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the orders of the Hi
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300,000,000 imPosed uPon him on 2

the reasons that we stated therein.

h January 2022 be s

We note that the only difference betwee the facts stated in th

2022, we declined to grant an ord

applicant be imprisoned for contemp

decision of Madrama, JA that the

Application and Civil Applications No.

he had not filed a Notice of APPeal

of Appeal Rules for this court to exercl

his application for stay of execution or

it

In Civil Application No 39 of 2022 in

stay execution of all orders in HCMA I

application against the four (4) criteria

the courts in order to stay executi

Gashumba's case (suPra). We found

application to stay the arrest and de

court at the time. And that even if 1

overtaken by events. The conclusion ol

of our ruling as follows:

"... In addition, uhere a Partg seekt

application can only be granted beJ

the applicant brought the applicati

against him to PaA UGX 3OO million

order ruas issued in the same aPPl

to stay the order

of court but we uP

ayment of the fine

9 and 4O of 2022 is t
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its jurisdiction with
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committed to ciuil prison on separat
That order u)as execu ed Q nd ht

5

sentence imposed of 18 months' i
application before this court to sta
ouertaken by the euent of his anes
established that there uas in fact no

For that reason and the fact that the

appeal that he proposed had a likeliho

suffer irreparable damage, we dismiss

do not think it expedient to revisit the

the basis of the criteria considered in a

that are considered by this court on ap

(2) of the Rules of this Court.

The remedy that the applicant seeks

court makes an order that he be rel

before the determination of his propose

the High Court to commit him to priso

court. Apart from rule 6 (21 of the Cou

based his Notice of Motion upon the p
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Counsei for respondent argued that

prison following a committal for conte

the applicant under the laws of Uga

25 audience before this court till he purg

the purgation would be bY the

3o0,oo0,ooo/= ordered bY the High C

when he appeared before us on the

opted not to file submissions in rejo
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behoves this court to consider the

Attorney General in the determination

llowing issues rais

f this application:

i)

s ii)

Whether the contempts fo

committed to prison were crim

Whether the contemnor rs

himself of the contested conte

iii) Whether the remedY of rel

committal for contemPt of cou

which the applic

al or civil contempts.

nder the obligation

pts; and if so, how;

se from prison foll

is available to the co

We note that there is a contradictio

requires us to establish the kind of c

been committed by the contemnor. Th

to the court was hinged on the Pre

15 January 2022 issued a strong warnl
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bail on reasonable conditions. And tha

the High Court or a subordinate c

remanded in custody for 60 daYs, h

conditions that the court deems reas

contradictions that we deemed it nece

bet'a,een civil and criminal contempt

apply to the applicant's case, because

two have some variations.

Civil uersus Crimlnal contempt o.f co

B1ack's Law Dictionary (9th Edition, W

contempt," at page 36O, as:

"The failure to obeg a court order t
benefit. A ciuil contempt proceeding
The usual sanction is to confine the
uLith the court order. The act (or fail
uithin the defendant's pouer to Pe
state hou the contemPt mag be Purg
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is indefnite and for a tenn that lasts
the decree."

Crimina-l contempt on the other hand i

follows:

"An act that obstructs justice or at
ciminal contempt Proceeding is Pu
criminal contempt proceedings is to
failure to comply utith a court order
and procedure applg and the commit

In Poje v. Attorney General for Bri

5 16 at 522, the SuPreme Court of

different forms of contempt in the text

tvV
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" [T]he distinction bettueen contempts
be that contempts ulhich tend to bi
scotr4 or uhich tend to interfere
ciminal in their nature; but that
judgments of a Ciuil Court or in not
in a cause, is not ciminal in its natu
inuolues a public injury or offence, i
proper remedg is committal - but w
injury onlg it is not ciminal in its na

10 In Home Oflice v Harman [1983]1

Scarman explained the difference betw

in the following passage
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And in Attorney-General v Times New

at pages 217 -218, Lord Oliver distingui]

as follows:

"...The distinction betueen 'ciuil' and
much imporlance, but it does draw a1

on the one hand conlempts such cs '

interfeing uith the course of justil
prejudice fair tial, and on the other
non compliance wilh an order made,

proceedings. The former are usuall
General to prosecute bg committal prl
constituting as theA do an injury to 

1

usuallg left to him to bing to the notil
not to act: he mag waiue, or consent tl

"A distinction (uhich has been uanl

'largelg meaningless') is sometimes I
as 'ciuil contempt', that is to saA, conl

a matter of procedure, and 'ciminal
contempt by a party to proceedtngs il
act which is in breach of the order
occurs as a result of the act of a Pa/
others octing at his direction or on I
contempt by him uhich is punishable
partA for whose beneftt the order ual
bg him. The intention uith which lhe
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th the due course of ju
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le of the court. And he m
b, the non-compliance. "

sPapers Ltd 1L9921 |
lhed the two forms of c

cuslg descibed as 'u
lrawn betueen uthat is
lempt bA a partg to proce

contempt'. One particula
that constituted bg an i

of a competent court.
g who is bound bg th.e o

is instigation, it constitu
bg the court at the insta
s made and uhich can b
act u)as done tuill, of cou

eems to
ice tnto
tce, are
rders or
be done
ntempt

ctnd the

, Lord

ntempt

onger of
etuJeen

g sicallg
ikely to
'se from
in legal
ttorneA
e latter,
ant, are

decide

c 191,

ntempt

lpful' or
scibed
tngs ln

form of
entional
re this

er or of
a ciuil
of the

waiued
e, be of

U

piuate



the highest releuance in the d
imposed bA the court, but the liabili
that all that requires to be Pro
subsequent doing bg the Partg b

When, houLeuer, the Prohibited act
himself but bg o third Partg, a st
mag also be liable for contemPt.

distinction that his liabilitg is for
because the contemnor is himself
in the order but because his act

a

10

the administration of justice bg the

order taas made. Here the liabilitg i

for there has to be shou.tn not onl

intention to interfere uith or impede

15 intention uthich can of course be

In his ruling dated 1 5th February 2

allegations of contempt contained in th

on his Twitter account in detail when

the affidavit in support of the applicat
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orders that we make that we reProdu

found to have been published by the c
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is, houeuer, this
minal contemPt and
ed bg the prohibition
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4. On 28th January 2022 Mr. Male Mo
(a'Male Ma biriziH KK the follorlting
neuer qualified for this @tg1au
unethical & incompetent euen

Auard... (r)JsaacSsemakadde come a

to this post an image of Justice
uinner for Excellence from the be

Autards'.
On 29th January 2O22 Mr. Male
(cgtaleMabiri-zi replied to the post tl)

be taken for mental check-up" bg sta
MENTAL CASE: @Pomrade@lsaacS
a uietu of approuing . . . "

On 30th January 2O22, Mr. Male

@:lilaleMabiriziHKK the follotuing
"locks courage to do justice tuithou

from the uice of self-interest, is ta
romance of aggrandizement & PoPul
societg" (dlsaacSsemakadde" He a
letter to the Secretary of the Judici
remoual from offce of Justice Phillip

7 On 30th January 2O22, Mr. Male
(4MaleMabiriziHKK the follotuing
decision is NULL AND VOID". He

statement signed bY himself
CONTEMPT'RULING' THAT I PAY

NULL & VOID"
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rain or small penis-but
bg UGX 3oomillion (85,O
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m embarrassing.
agenda kututlDdlo

to tell us the size o

Comrade (d)saacSsemak
the actual size of the
ing of the NOTICE OF A
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10 'onimol' since upon sealing and sig
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respondent's Tulitter handle is

Unfortunately, the comments about J

not translated into English. However,

the tweets in English to establish the n

in the incarceration of the contemnor.20

After analysing the impugned publica

judge found, at pages 9, 1O and 13

follows:

"The said abusiue attacks in the lett
are intended to scandalize the court25

in exercise of their constitutional ma

the respondent in oddition to the rtne
send a strong signal against such
Orders are not made in uain and a

30 uhich they ore issued. Hou.teuer 's

ar it must be obe ed. This is a
must u hold the rule o lau-t t

country will descend into anarchg if
court orders is allou.ted to Jlouish.
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Therefore, scandalizing court is an a ack on indiuidual judici offccrs
casting

r abilitg
or the court as (a) uhole or uithout erence to particular case

unu-tarranted and defamatory asqe

of the judges. Such conduct is punis
ions upon the character

as contempt for this re son that

it tends to creote distntst in the

confidence of the people in the courts
particalar mind and i air the

uhich are of prime (sic) t litigants

in the protection of their rights and li rtrcs.

The respondent's statements on his tuitter handle @[vIale Ma iiziHKK
and letter uere contemptuous and in ended to scandalize the rt or to

shotu that the respondent is aboue t laut and 'untouchable'

He then concluded and ordered as foilo

"Therefore, the respondent is in cont mpt for the second time r the

court had earller issued a S?R WARMNG to him desist
r sto atto.ckin dlcial o cers. The respondent Ld be

arrested and impisoned for a Peiod of Eighteen (18) months he cosrs

shall be in the cause."

{Emphasis lied]

zo Much as the order that was issu d against the conte

offlcers was violateddesist/and or stop attacking judicial

published the statements above, we a ee with the trial judge

lo 
scandalising the cou

l'efore will not construe

g them in the ambi

ategory where the c

demeaned a judicial o

rd judicial officers, in

y the Supreme Court Ghana

acts of the contemnor amounted more !

mere breach of the court order. We theJ

a breach of the Prior order, brinBif

contempt because theY fell in the 
I

engaged in publishing comments that 
I

amounted to scandalising the court a!

horrendous manner.

nor to
hcn he

hat the

than a

hem as

of civil

temnor

cer and

c most

Scandalising the court was described 
t

in Republic v Mensah-Bonsu & Othel

[199s-9611 GLR 377 as:

rs; Ex Parte AttorneY neral

)<\n'.
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"Ang act or utriting published calcul d to bing the court or

contempt, and which hns the tende

them.'
of impaiing public con

, at page 478, had th

5

In the same case, Bamford-Addo, JSC

about scandalising the court:

"Once the matter published scandall

nor is justificalion. The reason ts thl
court is committed against the adminl
an indiuidual judge. qua judge. The

abuse" about a judge is its tendenc!
law into disrepute, lo louer the authl
conftdence in the 1,tdiciary."

lses the court, truth is n
It the contemPt of scand
istration of justice itself n

mischief in publishing "

to bing the administra
titg of the court and i

of counsel for the

tenced to prison for

in conduct that amo
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We therefore accept the submission

General that the contemnor *"" ""1
contempt of court because he engage

scandalising the court.

Whether the contemnor ls under tht

of the contested contemPts; and { sr

Black's Law Dictionary (supra) definr

'exonerate oneself or another of g1til

principle of purgation of contempt of

law. For example, in the United Kinl

37.30( 1) provides that a person com

discharged from contempt of court.

ln Australia, the Civil Trials Bench

discharge a contemnor at paragraph

e obllgation to Purge

l, ho-;

bs the word "Purge"

lr. " ,., "o-. 
jurisdicti

bourt is codified in th

[ao- tn. principle is

itted to court may aP

Bookl explains the

[1O-07O0]. It states

d

among others, in the FamilY Proce ure Rules (2O 10) w

I https://www.iudcom.nsw gov au/publications/benchbks/ci

{r'*,rL
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32

il/purging-contempt.html
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Supreme Court has committed a cont or to a correction

for a term, the court may order the cofrtemnor 's discharge

! on to state that Conexpiry of the term. ISCR Pt 55]. It goel

the form of breach of orders maV be 
1

compen sation/ reparation and pry-l
Consolidated Press Ltd v' Morg

at 489; Evans v Citibank Ltd [2OOO] I

rurged by aPolory, Pa

Int of costs [See

;an (196s) tl2 c
ISWSC 10171.

ro known as Ravin

rurt of England and
In The Matter of Ravindar Balli (Als

[2OlU EwHc 1865 lChl' the High Cc

10 e following text at Pag

t resort; in the cont
hould onlg be made u.the

bsolutely necessary.

15 n unqtolified ight to
courl to purge his/ her contemqt nd seek an order fo
release. Ihis is not a'once onlg' ht, rather it is a conttn

The ongins of this right appear to le tulofold (1) being roo

20 qu asi-retigious conceqts of Punfillotlon, exPiotion and
(Hants a Harrls [2OO2] Fam 253' Thorpe l) at ParagraPh

Q) pnor to the coming into force of s.14 of the ContemPt of
eans bg u.thich release from Pison w
to pison for an unspecified period unde

25 lease being, as f art of the purging, comPl

or a credible Pl'omise not to disobeg a

contemnor's ight to aPPl

30

in a procedural rule, an

t 1, u.thich prouides:

>ation of ang person co

pnson for ang conlemqt of couf' d ischarge him'."

have mentionedUnlike the other jurisdictions that

Uganda we do not have a comPrehens ve law on civil conte

35 the authorities mentioned would be persuasive in our fin

that civil contempt can be purged an

down the principles for discharge in t

judgment:

" A committal order is an order of
proceedings, it is also droconian. It
regard to all the circumstances, it is

Bg utag of temPer, a contemnor hos

1981, being the m

follotuing committol
laut (the 'price' of re
a mandatory order
order in the future).

tl
I

With these considerations in mind, a
his/ her contemqt became enshined
Ord 52 Rule 8(1), notu in the CPR Scf

'The courl maA, on lhe aPPlil

Ir<tq
8v

upon recanting the

rl

centre
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tralian
483

Singhf
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urt Act
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the contemnor may be discharged by] the court that foun

contempt. The contemnor may also obleY the order that was
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With regard to criminal contempt, Sec Lion 107 of the Penal

provides for offences against judicial {roceedings 
in great d

and upon comPiiance, he/ she is dis

explains the oft cited expression in ct

cases of civil contempt, "the contemnor

in his pocket." lTttrner u Rogers 564 Ul

includes contempt before the court 
J

therein that a person who does anY of

provision commits a "misdemeanour'

provides for contempt of the court in t]

the court but it omits other kinds of I

(3) thereof Provides that: 
]

(31 The provlsloas of this secti
addltion to and not in derogr

Court to Punlsh for contemPt (

Article 28 (121 of the Constitution t

nature of contempt of court when it prc

the provisions in that same article as fo

fo onte pt
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f
the

c urt
ffe

no
nce

Pe
de

lcharged from contem

[r,t.-pt jurisprudence

larries 
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h court.
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the following exc
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r c m o o

criminal offence unle
it prescrlbed bY law.

Therefore, what amounts to contempl

particular court; the punishment is

court. There is no prescribed maximf

observed that the Supreme Court in !

I of court is Prescribe

then determined bY t
m sentence in Ugan

he case of Ivan Sse

Chairperson of the Electoral Commifsion & 3 Others' Pre

Petition No. OOI of 2OO2, whefe the contemnor c

t*;
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therefore that one criminal offence w

acts as the prosecutor and judge in his

contempts in his pleadings and repeat them in the face of t

the court sentenced him to 3 Years i prison. ContemPt of

ere the complainant

r her own cause.

ln Bloom v. Illinois, 391 U.S 194 (1 68f it was heid that

contempt was a crlme ln eue essenti I res ect At page 20

White who delivered the opinion of the urt stated thus:

'Ciminal contemqt is a cime in the ordinary sense, lt ls a

the laut, a public wrong which is Pu ishable by ftne or imPis
uct maA uiolate other P
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both. .. Criminallg contemptuous cona

the criminal lattt, but euen when th
criminal contemPt are indistingu:
conuictions, for their impact on the

Indeed, the role of ciminal contempt t

lauts seems identical - protection of
and enforcement of their mandate."

We accept this statement as good law

to this jurisdiction. We shall therefore

to our decision in this matter.

contempt. Euen for such a ciuil cont

be treated as cornPleted merelg

lis is not the cose, conut

shable from ordinary
ndiuidual defendctnt is

find that of mang ordina
the institutions of our g

hnd that it is clearlY a

employ the princiPle i

b Another, APPeal (Ciln Pravin C. Shah v. K. A. Mohd Ali E

of 2OOO, the SuPreme Court of Indil

purgation of contempt. It contradistirl

principle in civil and criminal conte]

judgment, in a case whete an advocate

court, in the following Passages:

a considered the Poss

;guished the aPPlicati

mpt at pages 6 and

was found to be in co

"Obeging the orders of the court ut ld be a mode bg tuhic

moke tlrc purging Process tn a su tantiol nlanner uhen it
t the purging Process

g the contemnor unde

penattg imposed on him unless he s obeged the order of t
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30
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Section 2 of the Contempt of Cou Act categoises conte
into two categoies. The first cate ry is ciuil contempt u
tuilful disobedience of the order o the court including br,
undertaking giuen to the court. t ciminal contempt incl
ang act uhatsoeuer uhich tends to
ang court, or tends to interkre

andalise or louters the
ith the due course of

proceeding or interkres with, or ob tructs the administratio
in ang other manner.

We cannot therefore approue the
penaltA imposed on a contemnor is
purging himself of the contempt,
contemnor is conuicted of crimina
accord to the said uieu of the lean
decision is that if a contemnor is sen
pag it and continue to commit conl
again pag the fi.ne and persist uitl
must be something more to be dl
contempt when it is a case of ciminl

uieu that merelg und

tenced to a fine he can i
lempt in the same court,

It his contemptuou s con
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purged himself of the contempt. TilI s,

the delinquent aduocate uould cont
interdict contained in Rule 1 1 of the I

Rule 1 1 of the Rules framed by the Higl

3a(1) of the Advocates Act, 1961, regar

Advocates provides that:

resulting from criminal contempt ar

purge his contempt by simply paying
.1,/ 35ly

cNo advocate who has been fourl
shall be permitted to appear, act r

has purged hlmself of the conteml

We therefore came to the conclusion tt]

pardonable, cannot be purged. Sinf

$ufficient to complete the
lparticularlg in a case

I contempt. The danger

ft.ed singLe Judge in the

lne to get oneself pu
ll contempt.

a contemnor before cou
mount to purging hims
I of the genuineness of th
its basis accepts the a

1.er holding that the con

ltch an order is passed b
inue to be under the s
Pules. "

h Court of Kerala unde

lding conditions and p

id guilty of contempt
Dr plead ln any Court
It.t'

at criminal contempts

e convictions and

fina1, the contemno

hne, however large.

Thus a mere statement made bg
apologises is hardlg enough to a
contempt. The court must be satisreq
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the contemnor may apologise to the co rrt of which he/she w

to be in contempt but such aPologt m st be genuine, signi

the contemnor is truly contrite. The Su reme Court of India i

C. Shah (supra), at page 7 of the jud

dicta about pardoning the contemnor:

ent, iaid down the

5

10

15

"...The first thing to be done in that dt
guiltg of ciminal contempt is to infu
about his conduct tuhich the court fot
of court. Nert step is to seek pardon,
he did on the ground that he reallg at

has resolued not to commit ang such
he tenders an apology. The apologg
to be genuine and sincere. If the

lrection uhen a contemno

fse in his otun mind rea
ind to haue amounted to

lfrom the court concented

fd genuinelg repented a
act in future. It is not en
ndered should impress
urL, on being impress
could be said that thegenuiness accepts the apologg then i

has purged himself of guilt."

d sentence. {Se

65-866).

Counsel for the respondent advanced the further argumen

20 contemnor who has not purged his co tempt should have no

audience before court. He relied on thd decision in Housing

t of Appeal MisceBank Ltd v Edward Musisi' Coul

Application No. 188 of 2O1O, in rvhic.

execution failed or refused to comply t4

Otherwise, the only remedy available

against either or both conviction

Mohamadu [1980] GLR 862 (HCl, PP.

s for the contemnor t

h the applicant seekin

zith the order of the c

25 civil matter over the repayment of a loafr. The court ruled tha

who has disobeyed a court order does ot have audience in a

but related cause or matter until he pu ges himself of the cont

The principle on that point was laid do in the decision of t

of Lords in X Ltd v Morgan-GramPian lPublishers) Ltd [199

30 Lord Bridge cited a passage from the eprlier judgment of Bra
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in The Messiuiaki Tolmi [19811 2 Llo

602, it was stated thus:

"I dccept that, while the general rul
application for his otun benefit bg a
he hos first purged his contempt, t
that general rule uthere the purpos
against, or haue set aside, on uLha

order disobedience of uthich has put t

The oft cited decision on the point is

10 Denning Ll in Hadkinson v Hadkinso

"lt is a strong thing for a court to refu
is only to be justified bg graue co

step uhich a court uill onlg take w
course of justice and there is no ot

15 compliance. In this regard I rt-tould

Jessel MR said in a similar con

Costa Rica u Erlanqer (1877) 46 LtC
mang occasions to consider this juis
tha| necessary though it be, it is
ertreme measures are sometimes
that is, if no otller pertinent remedg

20

25

30

discouered afier consideration to be t
the juisdiction ' Applying this pincip
a partA to a cause has disobeged an
bar to his being heard, but if his diso
continues, it impedes the course of
more dfficult for the court to ascertai
uthich it mag make, then the court
him until the impediment ts remo

should not be remoued."

The decisions above clearly apply to civ

purged. But with regard to a CO

contempt, where the rules relating to a

has access as of right, the contemnor

35 so where the contemnor challenges t
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e order against him er for

's Rep 595 in ra'hich at page

is that a court uill no hear on
on in contempt unless nd until

re is an established ex tion to
of the application is

uer ground or grounds,
person concerned in

to hear a partA to a ca
erations of public polic

e dicta that was laid wn by

[1952] P285:rs follo

appeal
he uery
tempt."

and it
Itisa

n the contempt itself i des the
r effectiue means of se ing his

Georgelike to rekr to tDhat
in In re Clements R blic o
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thoughtiction, and I haue alu-tag
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contempt. A denial of audience in suc

the provisions of Article 28 of the Const

For those reasons therefore, we find th

denied his right to be heard for failure

he is a committed criminal contemnor.

ball pendlng the determinatiotr
magistrate's court refuses to
person may apply for bail to the

h a case would be co

tution.

t the applicant here c

o purge the contempt

lease a person on
ppellate court.

Whether the remedg of release Jron prlson followlng co

for contempt of court ls avallable to contemnor.

It has been established that the co temnor was committ

criminal contempt, an offence that is subject to the

10 jurisdiction of the court. He was sentpnced to imprisonmen

months and that was in the discretion] of the court. It has a

established that the sentence of a con emnor committed for

contempt is similar to any other sente ce under the crimina

Uganda.

15 Section 40 (2) of the Criminal Procedur! Code provides that

(2f The appellate court maY' lf lt sces fit, admit an aP

f his or her appeal; bu

20 We find that there is no other law und r which the contemno

released from jail pending his incho te appeal other tha

application for bail pending appeaf . We therefore acc

submissions of the respondent in that r gard

But before we take leave of this matte , we wish to draw atte

25 the length of time that it has taken the pplicant to lodge his

this court. Mr Male Mabirizi was cited r and found guilty of c

of court on 27th January and lStt' Febnf ary 2022, respectively
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arrested on 2lst February 2022 and ha served part of his se

18 months; a significant portion of a out 12 months remai

served at the time of preparing this ruli

Mr Mabirizi first applied for the recor of proceedings to en

5 lrle his appeal on27 ' January 2022. A subsequent applicatio

record for the proceedings which result d in the order of 1Sih

2022 was made on the 25d February O22. Wben he appear

us on 29th June 2022, we asked him hy he has not filed hi

but he has instead, admittedly, filed

seeking to be released pending hearing,

that he has not received a copy of tht

whether he has followed up its prepari

High Court, he said he had not. We wo

not demonstrate as much industry t

record of proceedings from the High Ct

applications in this court, if he indeed

orders.

12 applications in t
pf his appeal. His res10

15

25

intends to appeal a

Subsequently, we were made aware of the fact that on the 3

2O22, the applicant wrote to the Regis ar of the High Court t

20 that court to provide him with co ies of the typed r

proceedings to enable him to file his

Registrar of this court to inquire from

why Mr Male Mabirizi had not been pro

enable him hle his appeal. The Regi

appeal. We too reque

e Registrar of the Hi

ded with typed proce

Registrar, Civil Division, wherein th

contempt of court, on 29th Jur,e 2022.

2022 stating that the proceedings wer

do hope that the applicant has now t

I record of proceedin

btion with the Registr

frdered why the conte

[nd ingenuity in pu
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which will then be the basis of his app cation for bail from th

if so choses to apply.

2022, we stayed the h

le applicant sought fo

[r.,.t i.r HCMA 843 of

release from prison pending the hearifrg of his applications

appeal, yet to be filed in this court. I view of our findings

our decision in Civil Application No. 39 of 2022 and Civil Refe

9l of 2021, we strongly believe that th rest of the applicatio

We also recall that on the 29tt of June

nine (9) other applications wherein th

execution of the orders of the High C<

at pages 20 to 22 of this ruling that at

court stand no chances of success at al,

We are also of the view that the ftiing o

no appeal has been frled in this court

process. The applications are similar

same order though usinB different terf

for the release of the contemnor frod

hearing of his appeal in this court. The

intended, if not to intimidate the resp<

on him to agree that the contemnor be r

application. Four of the applications I

2022\ were never served upon the re

that in the five applications that werc

We observed that the facts stated in tf
of the motions in the contemnor's 

I
were the same and similar to those st

[ 
,., . be disposed o

I 
numerous applicatio

amounts to an abuse

to each other, all see
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r prison before the fi
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10

deposed by Mr Kodoli Wanyama, tha

"fiuolous, uexatious, deuoid of merit

and that the contemnor "was not en

We propose to explore whether this is

"Abuse of court process" has been

Dictionary (supra) defines it at page 1 I

"The improper and tortious use
process to obtain a result that is
process's scope."

The filing of numerous suits in respect

cases been found to amount to abuse

Vooght & Others [1999] BPIR 376, ci

& Company; [2OOU Alt ER 481, MaY

powers of the court in finding that it
1s follows:

"It is of course a-riomatic that the cou

abuse after most careful considerati
plaintiffs right to bing before the
uith a defendant's ight to be P

20 multiple proceedings uhere one shou
is a concept uthich defies precise d
cases, the court has to decide u
serious to justifu preuenting the o

cases such as the Present, the
25 in Henderson u.thich itself is encap

litigant could and should haue raise
concluded proceeding s. Special circu
u.that u,tould otheru.tise be an abuse.
be elements of abuse additional to t

30 and should haue been raised in the
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d
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meant to create tro le and

Lord Bingham went on to distin8uish 11

the discussion in Henderson v. Henf

114 from abuse ofprocess whcn he staJ

ls judicata, the main s bject of

lOO aterson, (18431 3 Hare

:ed thus:

of process, as nolu un erstood,
lssue

public
that a

lic
c and

"But Henderson u. Henderson abusl
although separate and distinct from j:ause of action estoppel
estoppel, has much in common th them. The underlgi
interest is the same: that there shou be finalitg in litigation a

lnterest ls reln rced b the cu hcsis ont
econo ln the conduct ti

es and the lic as a uhole

Lord Bingham went on to state that

list all possible forms of abuse, so one

o the

fast rule to determine whether, on give

not.

annot formulate any

facts, abuse is to be

In the matters placed before us, w€

applications claiming the same remedy

from prison, all against the same Pa

amounted to abuse of court process bet

applications could have been hled on tf
issued against the contemnor bV the 

J
and 15ft February 2022.lndeed, when 

l
29'h July 2022, whichl of the aPPlicatiof

have disposed of by the court, he ch(

applications that he wanted us to disp{se of, and we granted

Going on to vexatious applications or
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expense for tle party being sued." Suc

" uexatious lawsuits, uexatious litigation

In the United Kingdom, section 42 of

the equivalent of the Judicature Act in

of vexatious legal proceedings. The pro

(1) If, on an appllcation made
Restrictlon under thls sectlotr,
any person has of vexatious
without any reasonable ground

(af lnstltuted vexatious legal
High Court or any inferior
same person or against

b) made vexatlous appllca
whether ln the High Co
whether lnstltuted by him
hearing that person or
heard, order-

(i) that no legal proceeding
Hlgh Court be instituted

(itl that any legal procee
court before the
continued by hlm witho
and

(iii) that no application (o

uader this sectlon) s
Court be made by
instituted, whether by

Such applications are brought by the

vexatiorrs litigants is published to give

of who the persons adjudged to be ve

time. The orders are not without conte

vexatious litigants and we considered

here below. /v
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court observed that:

(a
45

urts secured by Articl 6(1) of

rd ualuable ludlclal re
utasted on barret

other Idetriment o

In HM Attorney General v. Gadaljhu pbert, [2OOU EWCA v 7O7,

appealthe applicant brought an application t at he be given leave t

against the civil proceedings order mad against him by the sional

Court at the suit of the Attorney Gen ral declaring him a v xatlous

litigant. The application was refused b t before it was dismi ed, the

"lt is an extraordinary fact that no q
Mr Eberl has brought in relation to tl
him bg the Midland Bank and in relal
the orders made thereunder. But it s|
a hundred. The unfortunate situation
as Mr Eberl undoubtedly is, he hal

considered r,r,hether such orders contrz

bring actions in the courts. We re

applications by two litigants against l
were made in Attorney General v

Matthews [2OOU EWCA Civ 254.

Miloslavsky v United Kingdom (19t

lound that the right o[ access to the cf

tte knou.ts hou mang 0

te oiginal judgment giue
lion to the bankruptcg pe
tems to me that it is notu

tions to commit ttuo sol
elements u.thich persu

iviewed two (2) con

[rhom civil proceeding

is that, intelligent and urceful
; proceeded uexatiously, nd one

thing that the Diuisional Court, rightllin my judgment, took int account
itors foruas the fact that he had made appli
ed the

ications
against
ion and

ll ouer

nts to
lidated

orders

eral v

court

contempt... That u.tas just one of t
Duisional Court that his applications d become uexatious a that he

that Mrshould be declared a uexatious litiga t. What Lauts LJ said u
Ebert's uexatious proceedings haue b

'... uery damaging to the pub ic interest: quite aside m the

oppression theg haue afflicted n his aduersaies.'

The real ulce here m the vexl Mr ert'so
o n.ents is that sccrrce urces
haue been extra antl and
mlsconceiued ll tion to o,nts

ulth reql cases to tru. "'
{EnPhasfs su lied]

The England and Wales Court of epp.4 has also on several astons

lrvene the rights of liti

Covey; Attorney Ge

On authoritv of

91 20 EHRR 442, t
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the European Convention on Huma

limitations. That the State enjoys a cer

Rights may be

ain margin oI appreci

the court must be satisfied, firstly tha the limitations applie

restrict or reduce the access left to thelindividual in such a

such an extent that the very essence o

secondly, a restriction must pursue a

be a reasonable relationship of prop

the right is impaired

egitimate aim and th

rtionality between th

employed and the aims sought to be acfrieved. The court thus

the decision of the lower court grantin restriction orders ag

10 applicants as vexatious iitigants and ismissed their applic

appeal against the said orders

15

20

We are aware of the provisions of (

Procedure Rules which provides for st

High Court and the Subordinate Courts

prder 6 rule 30 of t
lriking out of pleading

as follows:

before this court bec

(fl The court mey, upon application, order any plea
hat it discloses no re
, in any such case, or
hown by the pleadi
rrder the suit to be s
entered accordingly,

struck out on the ground tl
cause ofactlon or answer and,
the sult or defence being s
frivolous or vexatious, may I
dismissed or judgment to be t

just.

entertain the contemnor's apP

30 has made his habit to strike at

However, the rule does not deal with spfcinc litigants that are

litigants and file cases accompanied 
JY 

nume.ous applicati

clog the diaries of the courts and judicial officers, yet

jurisdiction, such litigants are well t.,of".r. In this jurisdictio

about their vexatious business unhi dered until they hit

impediment, as the contemnor in this a plication did.

The Registrar of this court had to {ource for a special

licationsl
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with the decisions that he desires as co rupt or biased against

has severally filed complaints again t judicial officers be

Judicial Service Commission. He also hles applications for

oflicers to recuse themselves from hearlng his suits in the

5 courts so frequently that he is about to

this court.

exhaust the limited re

We are therefore of the well-considered opinion that the Chie

ter and make rules ushould consider the gravity of this ma

Civil Procedure Act to provide for restri tions on litigation by

10 litigants. Implementation of such rule would go a long way

the time of the courts as well as to spar the limited resources

Judiciary has to implement its mandale of ensuring access t

to all citizens.
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For the reasons that we have given a

hndings in this application, we are incl

applications brought by the contemno{ that were stayed pen

disposal of this application, Civil Ap ication 39 of 2022 a

Reference 91 of 2022, under the power

98 of the Civil Procedure Act and rule

Ru1es.

Rule 2 (2) (b) of the Rules of this C

inherent powers of the court that are sr

It provides as follows:

lbove and on the basi

Li.,.a to strike out the

vested in this court b

(2) (b) of the Court o

lourt is an explicatio

[u.a Uy section 98 of

be taker to llmlt or o
'urt, or the Hlgh Court'
br attaining the ends o
ls of any such court,
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(2f Nothing in these Rules shall I
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such orders as may be necessary f
or to prevent abuse of the Procer
power shall extend to setting asll
proved null and void after they !
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exerclsed to prewent abuse of the
delay.

Pursuant to the powers that are veste

we hereby exercise our discretion

applications referred to above because

process of this court and to vex the

5

temerity to cite the applicant for cont

way for the audience of other litigants

that require expeditious disposal and

applications in this court.10

Conclusion

In the end result, this aPPlication

iegal right vested in a contemnor who

for criminal contempt to be released,

15 pending appeal or the Pardon of the

criminal contempt. The application the

is dismissed with the following orders:

i) The contemnor will continue to s

in prison until further orders

jurisdiction.20

ii) The contemnor maY aPPIY for bai

appeal that was yet to be filed

application.

iii) The contemnor is also free to

pardon of the court that commit

the contempts for which he was s

iv) Civil Applications 433 of 2022; 6

2022; 546 of 2022; 547 of 2022,

lv
'c{48

25

process of any court

in this court under

to strike out the

they were fi1ed in abu

ttorney General who

pt of court. We do so

at may have pending

reduce the backlog of

no merit because th

has been committed t

ave on an application

ourt that committed

efore substantially fa

e his sentence of 18

of a court with co

pending appeal after

on the date of hear

ercise his right to
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of 2022; 434 of 2022
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5

10

ol 2022; and 550 of 2022 are he

as to costs.

v) Costs for this application shall,

applicant.

Dated at Kampala this Day

..,.-/\-c-^-

Muzamiru Mutangula Kibeedi

JUSTICE COURT OF APPEAL

1s Irene Mulyago

JUSTICE COURT OF APPEAL

20 Eva Luswa

JUSTIC URT OF APPEAL
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